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No. 5665.

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

Samuel H. Robinson and J. W. Ran-

dolph,

Appellants,

vs.

United States of America,

Appellee.

BRIEF FOR APPELLANT SAMUEL H. ROBIN
SON.

I.

STATEMENT OF THE CASE.

Appellant Samuel H. Robinson, who will hereinafter be

referred to as the defendant Robinson, and four others

were together indicted on February 21, 1928, by the Fed-

eral Grand Jury in and for the Southern Division of the

District Court of the United States, Northern District of

California [T. 362], and charged in thirty-eight counts

with having violated provisions of section 215 of the Crim-

inal Code of the United States. (U. S. Code Annotated,

Sec. 338.)



As apposite to the matters here under consideration said

section reads as follows

:

"Whoever having devised * * * ^ny scheme or

artifice to defraud or for obtaining money or proj^erty

by means of false or fraudulent pretenses, repre-

sentations, or promises, * * * shall, for the pur-

pose of executing such scheme * * * place, or

cause to be placed, any letter, * * * jj-j ^j^y pQ^^-

office, * * * to be sent or delivered shall be fined

not more than one thousand dollars, or imprisoned
not more than hvQ years, or both/'

The scheme or artifice as alleged in the first count of the

indictment is in substance as follows

:

Said defendants had devised and intended to devise

a scheme and artifice to defraud and for obtaining

money and appropriate from the public in general, and
in particular from a certain class of persons by means
of certain false and fraudulent pretenses, representa-

tions and promises, that is to say, the persons (here-

inafter called the 'Victims") could or might, by the

means hereinafter described, be induced to send and
pay their said money and to part with their said prop-
erty to the said defendants or to Cromwell Simon &
Co., hereinafter referred to.

It was part of said scheme and artifice to defraud
that the defendant Cromwell Simon should have issued

to him by the Commissioner of Corporations of the

state of California a certificate authorizing him to

offer for sale, negotiate for the sale of, and otherwise
deal in securities in the state of California, and gen-
erally carry on the business of a broker in said state.

It was a further part of said (italics ours) scheme
and artifice that: (1) Issuance at the instance of the

defendant Cromwell Simon and to him by the com-
missioner of corporations of the state of California

of a certificate authorizing him to offer for sale, nego-
tiate "and deal in securities and generally carry on the

business of a broker in said state."
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(2) That defendants Simon and Kassmir as co-

partners doing business under the firm name and
style of Cromwell Simon & Co., should offer for sale,

and negotiate for sale and otherwise deal in securities

in the state of California and generally carry on the

business of brokerage in said state under the name of

Cromwell Simon & Co.

(3) That defendants Simon and Kassmir should

be proprietors of said brokerage office and the other

defendants should be office managers and stock sales-

men and agents of the said Cromwell Simon & Co.

(4) That defendant Robinson should mail at San
Francisco to Le Roy F. Pike at Reno, Nevada, articles

of incorporation for a new company to be called

''Cromwell & Company, Inc.," at Reno, Nevada.

(5) That said Robinson requested said Pike to

obtain "dummy directors" "and should regularly in-

corporate Cromwell & Company, Inc., under the laws

of the state of Nevada."

(6) That defendants Robinson, Kassmir and
Simon "should visit Nevada for the purpose of at-

tending a meeting of the directors of Cromwell &
Company, Inc."

(7) That at the meeting the defendant Kassmir
"should offer to subscribe $50,000 worth of this com-
pany's stock and pay cash for it, and that said offer

was put in the form of a resolution, seconded, voted

and passed unanimously."

(8) That defendants should solicit and procure

subscriptions and orders for shares of high grade cor-

porate stock and other securities, on the "Cromwell
Simon & Co. investment Plan" by false and fraudu-
lent representations and promises as to the financial

standing of Cromwell Simon & Company and of the

defendants Cromwell Simon and Harry M. Kassmir
and "by false and fraudulent representations and
promises as to the care and watchfulness" exercised

for the benefit of customers over investments, "and
generally by false and fraudulent representations and
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promises as to the alleged safety of purchasing high

grade stocks and other high grade securities, through

the said defendants and the said Cromwell Simon
Company/'

(9) That defendants should whenever possible

require customers' delivery to defendants of valuable

securities "as alleged collateral to secure deferred pay-

ments on stock subscribed for and that the said de-

fendants should take and embezzle and convert such

collateral securities to their own use and without

accounting" and would defraud the customers out of

their money or property.

(10) That defendants would induce and persuade

customers to purchase high grade stock and other se-

curities, ''under the Cromwell Simon Co. Investment

Plan, by means of certain false representations which

the defendants did not then and there or ever intend

to carry out or perform," made and communicated to

the customers by means of letters, circulars and ad-

vertisements ''sent through the mail and statements

made orally by defendants and by their agents."

(11) That in order to induce customers to part

with money and property the defendants "should raise

hopes and expectations of profit and reward far be-

yond the limits warranted by existing conditions by

means of alluring, exaggerated, misleading, false and

fraudulent representations, pretenses and promises, as

follows: That Cromwell Simon & Co. was a repu-

table brokerage company and that the customers could

rely upon the standing and financial responsibility of

Cromwell Simon & Co., whereas in truth and in fact

as defendants then and there well knew, the said com-

pany was not a responsible brokerage house, but of

the character of a bucket shop and without business

standing or financial resources to carry on a reliable

brokerage business."

(12) That the business of Cromwell Simon & Co.

was to sell to customers high grade corporate stock

and other securities "particularly on the partial pay-

ment plan," whereas in truth and in fact they did not

sell "any stock or securities at all."
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(13) That the defendants would obtain subscrip-

tions for stock and other securities ''on the Cromwell

Simon & Co. Investment Plan," and would immedi-

ately purchase the same at market price for and on

account of the customer and that Cromwell Simon &
Co. would hold the same so that the customer ''could

be certain that the high grade and other securities

would be on hand for him at any time when called

for," whereas in truth and in fact Cromwell Simon
& Co. did not "immediately purchase such high grade

stocks and other securities at the market price" for

the customer at the time of subscription or at all and

that the said company would not and did not hold the

same so that the customer could be certain that the

stocks and securities would be on hand when called

for.

(14) That interest would be charged on deferred

payments due from the customer on high grade stocks

and other securities at the rate of six per cent per

annum in addition to service charge and that the cus-

tomer could draw in the meantime any dividends or

interest declared or payable on the high grade stock

and other securities purchased and held by him,

whereas in truth and in fact Cromwell Simon & Co.

did not and could not pay any dividends or interest

declared or payable on such high grade stocks or

securities.

(15) That Cromwell Simon & Co. were particu-

larly well qualified to advise customers when to buy
and sell corporate stocks and other securities ; that an
investor subscribing for such corporate stock or other

security through said company would have the privi-

lege of selling the same at any time he desired, and
that defendants could be depended upon to give advice

"along such lines" and would notify the customer
when to sell to the best advantage; whereas in truth

and fact the company was not well qualified to advise

the customer when to buy and sell corporate stocks

and other securities; that the customer could not rely

upon defendants for safe information or advice in the

matter of buying or selling corporate stocks or other
securities, "but that defendants would only endeavor



to procure amounts of money and property, which
money and property the defendants would appropriate

and embezzle to their own use and benefit."

The foregoing refers to the first count of said indict-

ment. In no count other than the first is any attempt made

to allege wherein there existed, nor what constituted, a

scheme or artifice to defraud, nor by what false or fraudu-

lent pretenses, representation or promise such scheme or

artifice existed for obtaining money or property, nor what

money or property, nor wherein the pretense, representa-

tion or promise was false or fraudulent, nor is there the

usual and essential assignment of falsity. Respecting all

these essentials, counts 2 to 38, inclusive, expressly refer

to the first count, in this manner

:

"The defendants, so having devised the aforesaid

scheme and artifice to defraud and for obtaining

money and property under the false and fraudulent

pretenses, representations and promises described in

the first count of this indictment, the allegations con-

cerning which in said first count are hereby incor-

porated by reference thereto in this count as fully and
with like effect for all purposes as though the same
were here reiterated and repeated, for the purpose of

executing said scheme and artifice to defraud, did,"

etc.

Defendant Robinson demurred to said indictment, and

each and every count thereof. [T. 140.] The demurrer

was sustained, confessed, as to the first count and over-

ruled as to all other counts. [T. 152.]

And thus counts two to thirty-eight, inclusive, were left

stripped and standing without showing, preliminarily and

by v/ay of inducement as pleadings should go, the charg-

ing or accusatory portion of the indictment setting forth

and describing the nature, composition, and extent of the



alleged scheme and artifice to defraud, except by reference

to count one of the indictment, which count was held in

sufficient as aforesaid.

True, indeed

:

"One count may refer to matter in a previous count

so as to avoid unnecessary repetition ; and, if the pre-

vious count be defective or is rejected, that circum-

stance will not vitiate the remaining counts, if the

reference be sufficiently full to incorporate the matter

going before with that in the count in which the refer-

ence is made/*

Grain v. U. S., 162 U. S. 625, 16 Sup. Ct. Rep.

952, 954.

But, it is respectfully contended, that this rule applies

only to defects and rejections, and not to a case where a

demurrer is sustained or confessed to the "previous count''

that does not state facts sufficient to constitute an offense

against the laws of the United States. In other and fewer

words, an indictment in such circumstances should be

judged without reference at all to the first count; there is

no foundation or predicate left; it is simply left without

subject or predicate.

His contention in this regard he steadfastly maintained

by his (a) motion for a directed verdict at the close of the

Government's case in chief [T. 784-785]; (b) by his mo-

tion at the close of all of the evidence [T. 895]; and by

his motion in arrest of judgment [T. 920-921].

His motion for directed verdict was as follows

:

"Mr. McMillan : At this time, at the close of the

Government's evidence in chief, the defendant Samuel
H. Robinson moves this court to direct the jury to

find him not guilty upon each and every count con-
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tained in said indictment, excepting, of course, counts
1 and 34, upon the following grounds

:

1. That there is no evidence of sufficient substan-
tiality to support a verdict and judgment of guilty if

such verdict and judgment were found or made and
rendered against said defendant on any of said counts.

2. No offense against the United States is charged
in the indictment herein, or any of said counts, for

the same reasons and upon the same grounds as set

forth in the demurrer of said Samuel H. Robinson on
file herein.

3. That no offense sought to be charged in the

indictment herein, or any count thereof, has been

proved.

4. The evidence adduced fails to prove a plan, or

scheme, or artifice said to be set forth in said indict-

ment and each count thereof.

5. The evidence fails to prove that said defendant

Samuel H. Robinson at any time had any knowledge
of any plan, or scheme, or artifice, as set forth in said

indictment, or any count thereof, or that he ever en-

tered into any such plan, scheme, or artifice as set

forth in said indictment, or any count thereof, or

that he ever knowingly aided, abetted or assisted in

the furtherance or execution of any such plan, scheme
or artifice.

That the statements, representations and letters that

were made or mailed by said Samuel H. Robinson
were not made or mailed knowingly pursuant to any
general plan or scheme adopted or sanctioned bv him.

That any acts, declarations, or statements made
by said Samuel H. Robinson, or any letter alleged

to have been mailed or received by said Samuel H.
Robinson had no relation to and was not a step in

any attempted execution or furtherance of any plan,

or scheme, or artifice as alleged in said indi'^tment,

or any count thereof, or in furtherance or execution

of any plan, scheme, or artifice.



—11—

Lastly, that the evidence in this case, so far as

said Samuel H. Robinson is concerned, is as con-

sistent with his innocence as it is with his guilt"

Defendant Robinson duly and seasonably filed his peti

tion for severance. [T. 153-154.] In this petition he

alleged

:

That there is certain evidence necessary and mate-

rial in his defense, which as to certain of the other

defendants, particularly Harry M. Kassmir and
Cromwell Simon, would be inadmissible by reason

of their privileged nature.

That there is certain evidence material and neces-

sary in his defense that would be inadmissible against

any of the other defendants, particularly Harry M.
Kassmir and Cromwell Simon, by reason of the fact

that the introduction of those said facts on his be-

half would be inadmissible over the objection of the

other defendants on the ground that they would there-

by be compelled to testify against themselves without

their consent.

That the defense of Samuel H. Robinson is antag-

onistic to the defense of the other defendants in said

cause.

That the defense of Samuel H. Robinson would im-
plicate certain of the other defendants, particularly

Harry M. Kassmir and Cromwell Simon.

That the defense of Samuel H. Robinson cannot be
presented fairly and properly in a joint trial with the

other defendants and that the introduction of certain

evidence pertaining to other defendants that would
be as to him incompetent and immaterial, would seri-

ously prejudice him.

This petition was supported by his affidavit. [T. 155-

157.]

That he is one of the defendants in the above-enti-
tled action. That the date of the trial of the above-
entitled cause has been set for May 29, 1928. That
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there are four other defendants ; that unless this court

grants the petition of this affiant to have his trial

severed from the trial of the other four defendants,

he will be tried on said date, jointly with the other

four defendants.

Your affiant is an attorney at law, duly licensed and

admitted to practice in all of the courts of the state

of California, and has been such for more than seven

years last past. That he is charged jointly with four

other defendants in thirty-eight counts in this indict-

ment of having used the mails to defraud. Affiant

states that his only relation with the other defendants

was that of attorney and client; that of the thirty-

eight letters upon which the thirty-eight counts of

the indictment are predicated, only five have been

mailed or caused to be mailed by him. That these

letters were sent out by him in the regular course of

business and as part of his professional employment
at attorney for certain of the other defendants; that

he never had any acquaintance with the other defend-

ants, nor had any part in the scheme set out in the

indictment, prior to June, 1925 ; that said indictment

contains various letters alleged to have been sent out

prior to that date. That for the purpose of his de-

fense, it will be necessary for him to introduce a num-
ber of letters and documents passing between the de-

fendants, Harry M. Kassmir and Cromwell Simon
and your affiant. That in addition to these letters,

there were numerous oral communications and that

said letters, documents and oral communications were
occasioned solely by the relations between the said

defendants, Harry M. Kassmir, Cromwell Simon and
your affiant, by reason of the relation of attorney

and clients; that these communications are therefore

privileged and therefore inadmissible and that an ob-

jection to their introduction will be made by at least

one of the defendants jointly charged with affiant.

That these letters, documents and communications are

absolutely necessary in the defense of your affiant;

that his inability to introduce them would result as to

him in a serious miscarriage of justice and a preju-

dice of his rights.
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That in order to introduce evidence necessary in

his own defense, affiant expects and intends to take

the stand on his own behalf and his evidence will

implicate certain of the other defendants and his de-

fense is antagonistic to them.

Which petition was denied. [T. 167.]

Counsel realizes that no point can be made successfully

in this regard. It is purely discretionary for the trial

court whether or not a motion for severance should be

granted or denied.

Defendant Robinson also duly filed his motion for bill

of particulars. [T. 157-166.] This was denied. [T.

167-168.]

The cause proceeded regularly to trial on May 29, 1928

[T. 168], Hon. Harold Louderback, U. S. District Judge,

presiding, and was concluded on June 20, 1928. [T. 185-

186.]

At the opening of the trial, the defendant Cromwell

Simon not appearing, his bond was ordered forfeited. [T.

383.] This left on trial, all of whom duly appeared

throughout, defendants Harry M. Kassmir, Samuel H.

Robinson, J. W. Randolph, and Orton E. Goodwin. [T.

382.]

At the close of all the Government's evidence the court

ordered that a directed verdict, on all counts, be returned

in favor of the defendant Orton E. Goodwin. [T. 986.]

During the trial, on motion of the United States at-

torney, count 34 of the indictment was ordered dismissed.

[T. 783.]

On June 20, 1928, the jury returned its verdict finding

the defendant Harry M. Kassmir guilty on all counts;



the defendant J. W. Randolph guilty on all counts; the

defendant Orton E. Goodwin not guilty on all counts,

and the defendant Samuel H. Robinson guilty on counts

25, 26, 27, 28, 29, 30, 31, 32, 35, 36, 17 and 38. [T. 186.]

Motions for a new trial and in arrest of judgment were

made by the defendant Samuel H. Robinson, and denied,

to which orders denying said motions the defendant Rob-

inson duly entered exceptions. [T. 187.] Thereupon the

court made its judgment and sentenced defendant Robin-

son to imprisonment in a U. S. penitentiary for a period

of one year and one day as to the 25th count, and that

he be imprisoned on each of the remaining counts on which

he was convicted for the period of one year and one day,

all of said terms of imprisonment to run concurrently.

[T. 199.]

An appeal was thereafter duly sued out by appellant

Robinson, and duly allowed to this court, to review the

judgments and proceedings of the trial court.

11.

SPECIFICATION OF ERRORS RELIED UPON.

It is not our intention to rely upon or urge all the as-

signments set forth in our assignment of errors [Assign-

ment of Errors on Behalf of Samuel H. Robinson, T. pp.

204-359].

The following only are the errors now asserted and

intended to be urged in support of our prayer for the

reversal of the judgment herein against appellant Samuel

H. Robinson.
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I.

The trial court erred in overruling appellant Robinson's

demurrer to the indictment. [T. 140-145.]

II.

The trial court erred in the admission of evidence

against appellant Robinson prior to any joint or other

participation by him in any scheme.

III.

The trial court erred in the admission of evidence of

the acts, declarations and admissions of codefendants

against appellant Robinson subsequent to the termination

of the scheme.

IV.

The trial court erred in refusing an instruction to the

jury that agency must be shown before defendant Rob-

inson could be convicted of the acts of others. [T. 915.]

V.

The trial court erred in the admission of a mass of

incompetent testimony against defendant Robinson to his

prejudice.

III.

ARGUMENT.

A.

The Indictment Does Not Charge Facts Sufficient to

Constitute an Offense Under Section 215 of the

Criminal Code of the United States.

The subject matter covered by the foregoing head has

been argued by counsel for appellant J. W. Randolph.
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We have read their brief in its course of preparation.

On this point the ground has been so fully covered it

seems altogether unlikely that we can offer anything of

importance on the subject that has not already been well

said. Therefore, with the permission of counsel for said

appellant J. W. Randolph, we hereby adopt the arguments

and authorities set forth in their brief, reserving, how-

ever, the right to argue these matters orally upon the

hearing of the case.

The arguments and authorities adopted are as follows:

As shown by the record, the demurrer of appellant to

the first count zvas confessed and sustained. The scheme

or artifice as alleged in the first count has been heretofore

stated in our statement of the case.

To each count of the indictment is annexed a letter

or circidar, or document, but nowhere is it alleged that

any statement therein contained is a misrepresentation or

a fraudulent or other exaggeration. Therefore the con-

clusion is and must be that every statement therein con-

tained is the truth and not false or fraudulent in any

particular. Such being the case, the entire accusation

being based on such letters, circulars and documents as

having been either sent or delivered by mail, it results

that in respect to them there could be no such thing pos-

sible as thereby executing a scheme or artifice to defraud

by use of the mail. Not only is this a conclusive point

against the accusation, but it is self-evident that the let-

ters, circulars and documents sent through the mails being

in every particular truthful and in no respect false, could

not be in furtherance of any scheme or artifice to de-

fraud, nor in furtherance of any scheme or artifice for

obtaining money or property ''by means of false or fraud-
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ulent pretenses, representations or promises,'* as required

by section 215 of the Criminal Code. It is elementary

as a principle of criminal pleading that the averments of

the indictment must be sufficient to negative the presump-

tion of innocence respecting every element of the offense

attempted to be charged or it is fatally defective.

''It is elementary law that in the spirit of that

principle which presumes innocence until guilt is es-

tablished, we infer that what is not charged in the

indictment does not exist, and it is the business of

the pleader to exclude by proper averments, the con-

clusions to which the accused is entitled/'

Mcars v. Com., 2 Grant's Cas. 387.

"An indictment or information must contain matter

which shows on its face that a crime has been com-
mitted. If the matters charged are as consistent

with the innocence of the accused as with his guilt,

the presumption of his innocence will overcome the

accusation of guilt and the accused is not to be sub-

jected to a trial of the charge."

People V. Eppinger, 105 Cal. 39.

"The indictment must negative the presumption of

innocence. If the allegations can be true and the

defendant still be held innocent, the presumption still

prevails and a verdict of guilty as charged would not

constitute a conviction of crime."

People V. Griffith^ 122 Cal. 214.

If, as must be assumed in accordance with the presump-

tion of innocence, the letters, circulars and documents

alleged by the indictment to have been mailed are intrin-

sically truthful in contents and in no particular false or

fraudulent, then considering their contents, it being im-

possible that they be used in executing any scheme to

defraud by sending them through the mail, there can be
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no violation of section 215 of the Criminal Code in doing

so, as the sending of a letter, circular or document by

mail for the purpose of executing a scheme to defraud or

for obtaining money or property by means of false or

fraudulent pretenses, representations or promises, is no

violation of the statute if the contents of the letter, cir-

cular or document be true and honest and not false or

fraudulent. In other words, in such a case the purpose

required by the statute in mailing, to-wit: to execute a

scheme to defraud or to obtain money or property by

means of false or fraudulent pretenses, representations

or promises would not be possible. Therefore it is essen-

tial to bring the case within the statutory definition of

the crime specified and made punishable in section 215 of

the Criminal Code that the letters, circulars or documents

be false and fraudulent in their contents and it must be

so alleged in the indictment, as they cannot serve to exe-

cute a scheme to defraud, by obtaining money or property

by means of false or fraudident pretenses, representations

or promises as required by the statute, they not being such.

If, in other words, the money or property obtained is

not acquired by means of false or fraudulent pretenses,

representations of promises, but upon facts truthfully

stated in the letters, circulars or documents mailed, the

statute is not violated, even though the money or prop-

erty so obtained is subsequently embezzled or fraudu-

lently misappropriated. However, there is no averment

in the indictment in the instant case of any embezzlement

or misappropriation or fraudulent conversion of any

money or property. The gist of each of the thirty-eight

counts of the indictment is that defendants devised a
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scheme and artifice to defraud by obtaining money and

property

''under false aiid fraudulent pretenses, representa-

tions and promises/'

Therefore if the letters, circulars and documents mailed

were true and honest and not false or fraudulent in any

particular, a fact not negatived by the indictment, and

therefore to be taken as being the fact, in testing the

sufficiency of the indictment, the mailing of the letters

would not be a violation of section 125 of the Criminal

Code, nor of any other law or statute, nor could the

mailing of them tend in any degree to execute a scheme

to defraud. Especially is this true of the letters, circulars

and documents annexed to the indictment in the instant

case. Manifestly, if the letters fnailed contain no false

or fraudulent pretense, representation or promise for ob-

taining money or property, the sending them through the

mail is no violation of the statute, as they would not

and could not tend to execute or effectuate a scheme to

defraud. This conclusive point is of course essentially

different from the obviously untenable one that the letters,

circulars and documents must in their contents reveal the

fraud. The point we make is that the indictment must

allege them to be false and fraudulent by proper aver-

ments and connected with the alleged scheme to defraud.

As this is not done by the indictment in the instant case,

and as there is absolutely nothing in the indictment to

show that any one of the letters, circulars and documents

annexed to it as exhibits, is in anywise connected with

the alleged scheme to defraud, nor that any one of the

persons to whom the letters, circulars and documents are

addressed, is of the class referred to in the indictment, as
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being defrauded by the scheme alleged, it results there

is no crime charged.

In support of these points, we cite:

Larkin v. United States, 107 F. 697;

Milby V. United States, 109 F. 638, 643;

Stewart v. United States, 119 F. 95;

Lemon v. United States, 164 F. 953;

Miller v. United States, 174 F. 35;

Stockton V. United States, 205 F. 462;

United States v. Schmartz, 230 F. 537j

Stewart v. United States, 300 F. 769, 775.

We again point out that we are not contending that

the letters, circulars or documents mailed, must in their

contents exhibit the fraud or the fraudulent scheme, but

we insist that if they are apparently honest, bona fide,

and innocent in contents, then to prevent the law's conclu-

sion that they have nothing to do with any scheme to

defraud, the indictment must show the contrary.

It is true the indictment alleges various matters, but

in themselves not wrongful or unlawful, such as the right-

ful issuance of the requisite certificate by the commis-

sioner of corporations to the defendant Simon; also that

defendants Simon and Kassmir as copartners

"should offer for sale and negotiate for sale and
otherwise deal in securities in the state of California,

and generally in the business of brokerage in said

state, under the name of Cromwell Simon & Co."

And that they should be the proprietors

'*of the brokerage office and the other defendants

should be office managers and stock salesmen and
agents of the said Cromwell Simon & Co."
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Also, there are averments respecting the incorporation

in Nevada of Cromwell & Company, Inc., and regarding-

a subscription offer by defendant Kassmir to be made

by him in the sum of $50,000 for the corporation's stock,

and that he did not make the payment of that sum, but

it does not appear from the indictment that any stock

was issued to him, nor that he subscribed for it. All

these matters are clearly legitimate and of no importance

in the case, as part of a scheme to defraud. Then there

is an allegation that as part of a scheme to defraud the

defendants

''should solicit and procure orders for shares of high

grade stock and other securities, on the 'Cromwell

Simon and Co. Investment Plan' by false and fraud-

ulent representations and promises as to the finan-

cial standing of the Cromwell Simon and Company
and of the defendants Cromwell Simon and Harry
M. Kassmir; by false and fraudulent representations

and promises as to the care and watchfulness ex-

ercised over investments made with them and gen-

erally by false and fraudulent representations and
promises as to the alleged safety of purchasing high

grade stocks and other high grade securities through

the defendants and the said Simon Cromwell Com-
pany."

There is also an allegation that as part of the scheme

to defraud, the defendants should require delivery to them

of valuable securities as

"alleged collateral,"

and then embezzle them, but in none of these matters

would it be possible to execute or effectuate such a scheme

by means of any or all of the letters, circulars or docu-

ments alleged in the indictment to have been mailed. It

is not the scheme or artifice to defraud that is made un-
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lawful and punishable by section 215 of the Criminal Code

(manifestly Congress would have no such power), but

it is the execution of the scheme by mailing letters or

circulars or documents that are false and fraudulent and

therefore a prostitution of the mails to an unlawful pur-

pose, that is prohibited and made punishable by the statute.

It is perfectly clear that if the letters, circulars or docu-

ments are true and not false and therefore can have no

tendency to execute or effectuate any scheme or artifice

to defraud, the mailing of them is no violation of the

statute. Hence the necessity of allegations in the indict-

ment, showing that the letters, circulars and documents

are false and fraudulent in their contents and purpose,

and in some specified way adopted to effectuating and

executing the alleged scheme to defraud and a member

of the class designated in the accusation as the 'Victims/'

Larkin v. United States, 107 F. 697;

Milhy V, United States, 109 F. 638, 643;

Stewart v. United States, 119 F. 95;

Lemon v. United States, 164 F. 953;

Stockton V. United States, 205 F. 462;

United States v. Schwartz, 230 F. 537;

Stewart v. United States, 300 F. 769, 775.

As tested by these authorities the indictment in the

instant case is fatally defective and charges no crime.

No Adequate Assignment of Falsity.

As already sufficiently pointed out in this brief, the gist

of the charge as laid in the indictment is that the de-

fendants devised a scheme to defraud for obtaining money

and property by means of false and fraudulent pretenses,
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representations and promises. This, of course, therefore

is a matter of essential description respecting the specified

scheme itself, and is consequently a restriction or limita-

tion on the charge or accusation. It devolves therefore

upon the Government to allege in the indictment by ade-

quate assignments of falsity, the particulars wherein the

pretenses, representations and promises that are made

the basis of the charge as descriptive of the scheme to

defraud, are false and fraudulent, and accordingly we

find on examination of the indictment [R. Vol. 1, pp. 5, 7,

8, 9] an attempt, but an insufficient and fatally defective

attempt, to do so.

(1) In the first place, it is no assignment of falsity

to allege, as does the indictment [R. Vol. p. 5], that de-

fendant Kassmir

''did not pay $50,000 cash for said stock or anything
at all,"

the essential matter to be negatived, being the averment

that he should offer to subscribe $50,000 worth of stock

of the Cromwell & Company, Inc., and pay for it [R. Vol.

1, p. 5], there being nothing in the indictment to show

that he ever subscribed for the stock, but only that he

offered to do so. Nor is there anything in the indict-

ment to show that his offer was accepted, nor that he

ever became legally or morally liable for the payment of

the fifty thousand dollars, nor that the stock was ever

issued to him.

(2) In the next place, it is no assignment of falsity

to allege, as does the indictment [Vol. 1, p. 7] that

''the said company was not a responsible brokerage
house, but of the character of a 'bucket shop' and
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without business standing or financial resources suf-

ficient to carry on a reliable brokerage business,"

the essential matter to be negatived being the averment

that Cromwell Simon & Co. was a reputable brokerage

company and that the 'Victims" could rely upon the

standing and financial responsibility of the company [R.

Vol. 1, p. 7] consistently with the negative as alleged in

the assignment of falsity, Cromwell Simon & Co. was

a reputable brokerage company and customers could rely

upon the standing and financial responsibility of the com-

pany.

(3) In the third place, it is no assignment of falsity

to allege, as does the indictment [R. Vol. 1, p. 7], that

"Cromwell Simon & Co." did not sell to the victims high

grade corporate stock and other securities, or any stock

or securities at all," the essential matter to be negatived

being the averment that the business of Cromwell Simon

& Co., was to sell to victims high grade corporate stock

and other securities, particularly on the partial payment

plan [R. Vol. 1. p. 2]. And manifestly if, as alleged

in the indictment, Cromwell Simon & Co. sold no stock

or securities, no one was or could be defrauded.

(4) In the next place it is no assignment of falsity

to allege, as does the indictment [R. Vol. 1, p. 8]., that

Cromwell Simon & Co. did not immediately purchase

such high grade stocks and other securities at the market

place for the account of the "victims" at the time said

"victims" gave said company subscription for stock,

or at all, and that the said company would not, and did

not, hold the same so that the "victims" could be certain

that the stocks and securities would be on hand when
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called for, the essential matter to be negatived being the

averment that the defendants would obtain subscriptions

from 'Victims for such stocks and other securities on the

Cromwell Simon Co. Investment Plan, and would imme-

diately (that is the defendants, not Cromwell, Simon & Co.,

would immediately) purchase the same at market price

for and on account of the said 'Victims," and that Crom-

well Simon & Co. would hold the same so that the 'Vic-

tim" could be certain that the high grade stocks and other

securities would be on hand for them when called for by

them [R. Vol. 1,, pp. 7 and 8]. Consistently with the

alleged assignment of falsity, the defendants did obtain

the subscriptions and did immediately purchase the "stocks

and securities" at the market price for and on account

of the customers, and Cromwell Simon & Co. did hold

the stocks and other securities so purchased by the de-

fendants, so that the customers could be certain that the

same would be on hand for them at any and all times

when called for by them.

(5) In the next place, it is no assignment of falsity

to allege, as does the indictment, that ''Cromwell & Co.

did not and coidd not pay to the "victims" any dividends

or interest declared or payable on such high grade stocks

or securities" [T. Vol. 1, p. 8], the essential matter to

be negatived being the averment that interest would

be charged on deferred payments due from "victims" on

high grade stocks and other securities at the rate of 6

per cent per annum in addition to service charge, and that

the "victim" would draw in the meantime any dividends

or interest declared or payable on the high grade stock

and other securities so purchased and held by them [R.

Vol. 1, p. 8], not that Cromwell Simon & Co. would



--26-

make the payment, nor that Cromwell Simon & Co.

ever made the purchase or ever received or became liable

for the payment of any dividends or interest. Manifestly

if the '*high-grade stock or securities" had been purchased

and the dividends and interest on the same had been re-

ceived by Cromwell Simon & Co., they could pay the same

to the customers entitled to receive such dividends and

interest.

(6) In the next place it is no assignment of falsity

to allege, as does the indictment, that Cromwell Simon &
Co. "was not well qualified to advise the 'Victims'^ when

to buy and sell corporate stocks and other securities; that

the said victims could not rely upon said defendants for

safe information or advice in the matter of buying or sell-

ing corporate stocks or other securities, but that the said

defendants would only endeavor to procure from the "vic-

tims" the largest possible amounts of money and prop-

erty, which money and property the said defendants would

appropriate and embezzle to their own use and benefit"

[R. Vol. 1, p. 9], the essential matter to be negatived being

the averment that Cromwell & Co. were particularly well

qualified to advise "victims" when to buy and sell cor-

porate stocks and other securities; that an investor sub-

scribing for such corporate stock, or other security,

through the said company, would have the privilege of

selling the same at any time he desired, and that the de-

fendants could be depended upon to give advice "along

such lines" and would notify the "victims" when to sell

to the best advantage. [R. Vol. 1, pp. 8, 9.] It is

the well settled law that in charging fraud or a scheme

to defraud others of money or property "by means of

false or fraudulent pretenses, representations or promises,"



-27-

there must not only be set forth in the accusation the

specific pretense, representation or promise, but there

must also be adequate assignments showing wherein the

pretense, representation or promise is false or fraudulent.

United States v. Post, 113 Fed. 852;

8 Ency. PI. & Pr. 880;

Specho V. Allen, 12 Oregon 117;

12 Cal. Jur. 465, 811;

2 Wheat. Crim. Law (11th Ed.), Sec. 1491;

People V. Griffith, 122 Cal. 212.

As held by the Supreme Court in United States v. Hess,

124 U. S. 483, it is not sufficient to use the language of

the statute in charging a violation of section 125 of the

Criminal Code, but it is essential to state the facts bringing

the case within the terms of the statute. It is therefore

we contend that where the charge is based uopn false and

fraudulent pretenses, representations or promises as con-

stituting the required scheme to defraud, it is necessary

for the indictment to show by proper assignments of

falsity, that the alleged pretenses, representations and

promises are false and fraudulent. There it is not suffi-

cient to allege generally that they are false and fraudu-

lent.

On counts 18 to 21, inclusive, and 24 to 33, inclusive

[R. Vol. 1, pp. 34 to 39, 41 to 52], the allegation in-

stead of being that the defendant placed and caused to

be placed a certain postpaid envelope in the post office,

is that they did ''cause to be delivered by the post office

establishment of the United States, a certain letter en-

closed in a postpaid envelope." Clearly, such a charge is

fatally defective, in that it does not aver what the ac-



--28—

cused did in causing, nor how he caused, the letter and

envelope to be delivered nor to whom delivered, nor that

the letter and envelope were placed in the post office by

the accused, "to be sent or delivered by the post office

establishment of the United States." True, it is made

an offense by section 215 of the Criminal Code for any-

one to "knowingly cause to be delivered by mail according

to the direction thereon, or at the place at which it is

directed to be delivered by the person to whom it is ad-

dressed, and such letter," but such letter has reference to

the letter specified in the preceding portion of the statute

as being a letter placed in the post office "to be sent or

delivered by the post office establishment of the United

States," and has no reference to a letter that has not been

placed in the post office by the accused to be so sent or

delivered, therefore it is essential to the validity of the

charge that it be distinctly and directly averred in the

indictment that the letter the accused is alleged to have

caused to be delivered by the "post office establishment,"

be one he has theretofore placed in the post office to be

sent and delivered. As it is not so stated in the indict-

ment in the instant case in counts 18 to 21, inclusive,

nor in counts 24 to 33, inclusive, no crime is charged in

any of them. Each of these counts is also fatally de-

fective in omitting the essential element prescribed by

the .statute, that the letter be delivered by tnail and that

the accused knowingly caused it to be delivered by mail.

Charging that he knowingly caused it to be delivered by

the post office establishment of the United States, without

any averment that he deposited the letter in the post

office, to be so sent and delivered, is not the equivalent of

an allegation that he knowingly caused the delivery to be
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made by mail. The fatal defect in the indictment in

counts 18 to 21, inclusive, and 24 to 2>Z, inclusive, is in

taking a basic and plainly untenable distinction between

letters placed in the post office to be sent and delivered

by the establishment, and letters not thus mailed by the

accused, but delivered by the establishment perhaps in the

exceptional case other than mails. It is the distinction

upon which the indictment bases the difference it makes

in averment between counts 1 to 8, 22 to 24, 34 to 38,

and counts 18 to 21, 24 to ?>?>, the distinction thus made

fundamentally by the indictment, finds no support in the

statute, but is in conflict with its explicit requirement that

the letter delivered be one the accused has mailed or caused

to be mailed. The evident purpose of the statute in

making it also an offense to knowingly cause the mailed

letter to be delivered, is to permit the prosecution to be

had either in the place of delivery. It is so held in

:

Salinger v. Loisel, 265 U. S. 224, 233, 234. 44

S. E. Rep. 519, 522, 523.

A letter is not mailed unless the postage is paid. There-

fore the letters made the basis of counts 6, 13, 32 and 35

of the indictment, if delivered by the post office estab-

lishment, would not come within section 215 of the Crim-

inal Code, as they have never been mailed, or which in

law is the same thing, it is not alleged as in the other

counts, that the postage has been paid. It is for this

conclusive reason also that counts 6, 13, 32 and 35 charge

no crime as measured by their averments and tested by

the statute.
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The Trial Court Erred in the Admission of a Mass
of Incompetent Testimony Against Defendant
Robinson to His Prejudice.

The Co-defendants Were Tried by the Same Rules
OF Evidence Applicable to a Conspiracy Charge.

As heretofore alleged, the indictment charges each and

all of the five defendants jointly on each and all of the

thirty-eight counts therein with the substantive charge of

mailing a letter in pursuance of a scheme to defraud.

All the evidence throughout the entire trial, which con-

sumed nearly three weeks, and which involved, as is ap-

parent from the record, a considerable volume of testi-

mony and a number of witnesses, was introduced for all

purposes against all the defendants with the sole excep-

tion of but one witness, the post office inspector, who tes-

tified to conversations with certain of the defendants not

long prior to the trial.

No conspiracy was charged or attempted to be charged.

The theory of the Government in support of the admis-

sibility of all the evidence as stated, came to light at the

very opening of the trial, both in the United States at-

torney's opening statement and in the examination of the

first witness, Emily A. Beans [T. 390]

:

''Mr. McMillan: I ask leave at this time, so that

my objection will appear clearly in the record—I make
an objection on behalf of the defendant Samuel Rob-
inson, first that this testimony is too remote so far

as that defendant is concerned, that it is res inter alios

acta, that it is hearsay, and, furthermore, they are

seeking to bring in declarations and actions at a time

that is remote to the charges contained in this indict-

ment; this is not a conspiracy charge, but a charge
under section 215 of the Criminal Code, the 38 counts
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being based under that section, and they are substan-

tive offenses, not any charge of conspiracy, and none

of these statements, none of these situations, none of

these conversations that the witness has related, in so

far as the defendant Robinson is concerned, are in

any way, shape or form binding upon him, and hear-

say, and incompetent, and Your Honor will note from
the opening statement of the district attorney that

Mr. Robinson had not even met these persons at that

time.

The Court: What have you to say to that?

Mr. Sweeney: Just this, that the Government is

showing a scheme, and in the performance of that

scheme admissions or statements made by one of the

—I was going to say one of the conspirators—one of

the persons, one of the defendants, binds the others,

if it was for the purpose of furthering the scheme.

The Court: Your contention is the way of prov-

ing a scheme or artifice like this, that it is as proving

a conspiracy?

Mr. Sweeney: Absolutely. If we can connect Mr.
Robinson up with this scheme at any time, he is re-

sponsible for everything.

The Court : Is it your theory that statements made
by those engaged in the common design can be used
against one another irrespective of whether there

is a conspiracy or not?

Mr. Sweeney: If you will indulge me for a minute
or so I will find it for you.

Mr. McMillan: My further point is this, as far as

my client is concerned, that he did not even know
any of the parties at that time.

The Court : That goes to different points.

Mr. McMillan: It is in Hne with what may be
connected up.

The Court: VVe have the whole record to find

out whether it is connected up, or not. I think that
point has been pretty well covered, that at the pres-
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ent moment there is not in the record statements

which connect up the parties who are on trial.

Mr. McMillan: Furthermore, it is too remote, and
res inter alios acta, and hearsay.

Mr. Sweeney: May I quote the syllabus from U.
S. V. Belden found in 223 Fed. 726: (Reading.)

The Court : I will overrule the objection.

Mr. McMillan: Note an exception. I move to

strike out all of the testimony of the witness so far as

my client is concerned, and ask that it be limited only

to those defendants which he has named."

It is this appellant's contention that the rule of law set

forth in the case thus quoted by the United States attor-

ney was erroneously applied in this case; that, under its

guise, there was admitted a mass of incompetent testimony

throughout the trial to the prejudice of defendant Robin-

son; that the record is permeated with this incompetent

evidence, which was accorded, by the statement of the

United States attorney and the ruling of the court full

probative value against this defendant to his prejudice;

and that the error thus introduced was not cured in any

manner, but rather intensified during the progress of the

trial.

The incompetent evidence of which complaint is made

relates to evidence of acts, conduct and statements of ap-

pellant's co-defendants prior to any time when he could

possibly be shown to have any connection with the parties

or acts and with reference to which there should have been

a definite limitation in their probative application to him;

and complaint is further made of the admission as

against him of the acts, declarations and admissions of

his co-defendants subsecjuent to the termination of the

scheme to his further prejudice.
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In short, appellant contends that there was admitted

against him erroneously to his prejudice testimony i)rior

to any time when he could be said to be part of any

scheme and subsequent to its termination.

In order to ascertain what the limitation of such tes-

timony should be, we can do no better than quote from the

very case cited by the United States attorney in support

of his contention and follow out its reasoning to deter-

mine what the limitations of such testimony should have

been.

U. S. V. Belden, 223 Fed. 726, 730.

'*One or two or more persons may devise a scheme
or artifice to defraud, and the statute does not con-

template that, if two or more persons so devise such
a scheme or artifice, they shall be proceeded against

as for a conspiracy to commit the ofifense de-

nounced. While the government may prosecute for

such a conspiracy, if it sees fit (Stokes v. United
States, supra; Wilson v. United States, 190 Fed. 427,

111 C. C. A. 231), yet it need not do so, and may
prosecute for the simple offense denounced. In a

prosecution for the simple offense, no overt act. as

the term is understood in connection with the offense

of conspiracy, is essential to be set up, but it must be

made to appear that a letter or card, etc., has been
mailed for the purpose of carrying into execution the

scheme or artifice devised. In the one case the con-

spiracy is the gist of the offense, while in the other

the misuse of the mails is the material thing de-

nounced.

Nor is it essential, in offering proof respecting the

existence of a conspiracy with relation to a scheme to

defraud, and the use of the mails in furtherance
thereof, that such conspiracy be alleged in the indict-

ment. It is a common thing to have the question

arise whether one defendant is bound by the state-

ments and acts of another, or of persons not even
connected by indictment with the offense charged, and
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the constant ruling has been that, if there has been a
joint contrivance, or joint participation, with a com-
mon purpose, the acts and statements of the one,

while engaged in carrying into effect the common
purpose, are evidence against the other, and this with-

out the necessity of alleging conspiracy in the com-
mission of the offense. Fitzpatrick v. United States,

178 U. S. 304, 20 Sup. Ct. 944, 44 L. Ed. 1078, is

illustrative. That was a case where three persons

were jointly indicted for murder, and there was no
accompanying charge that the defendants conspired to

commit the act."

The foregoing citation refers for support of its state-

ment of law quoted to the case of

Fitzpatrick v. U. S., 178 U. S. 304, 312:

"Objection was made to the admission of any testi-

mony relating to the acts of Corbett, and especially

that which occurred after the alleged crime had been

committed. No direct testimony appears in the rec-

ord showing the presence of Corbett at the cabin be-

fore, during or after the commission of the crime for

which Fitzpatrick was then on trial. Had the state-

ment of Corbett, that he was shot, and inquiring for

a doctor, tended in any zvay to connect Fitzpatrick

with the murder, it woidd doubtless have been inad-

! missible against him upon the principle announced in

Sparf and Hansen v. United States, 156 U. S. 51,

that statements made by one of two joint defendants

in the absence of the other defendant, while admis-

sible against the party making the statement , are in-

admissible against the other party. In that case dec-

larations of Hansen connecting Sparf with the homi-

cide there involved, tending to prove the guilt of both,

and made in the absence of Sparf, were held inadmis-

sible against the latter." (Italics ours.)

The next immediately foregoing citation refers to the

case of

Sparf and Hansen v. U. S., 156 U. S. 51, 56:

*'But the confession and declarations of Hansen to
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Sodergren after the killing of Fitzgerald were incom-

petent as evidence against Sparf. St. Clair, Hansen,,

and Sparf were charged jointly with the murder of

Fitzgerald. What Hansen said after the deed had

been fully consummated, and not on the occasion of

the killing and in the presence only of the witness,

was clearly incompetent against his co-defendant,

Sparf, however strongly it tended to connect the latter

with the commission of the crime. If the evidence

made a case of conspiracy to kill and murder, the rule

is settled that 'after the conspiracy has come to an

end, and whether by success or by failure, the admis-

sions of one conspirator by way of narrative of past

facts are not admissible in evidence against the

others'. {Logan v. United States, 144 U. S. 263,

309; Brown v. United States, 150 U. S. 93, 98;

Wright's Criminal Conspiracies, Carson's ed. 212,

213, 217; 1 Greenleaf, Sec. 233.) The same rule is

applicable where the evidence does not show that the

killing was pursuant to a conspiracy, hut yet was by

the joint act of the defendants.'' (Italics ours.)

The rule thus announced in the U. S. v. Belden case,

when examined in the light of the two decisions upon

which it is based is that, while it is not essential in offer-

ing proof respecting the existence of a conspiracy, with

relation to a scheme to defraud, and the use of the mails in

furtherance thereof, that such conspiracy be alleged in the

indictment, yet, before one defendant may be held bound

by the statements or acts of another, there must be shown

a joint contrivance or joint participation with a common

purpose, and this rule is subject to the further limitation

that after the conspiracy or scheme has come to an end,

whether by success or by failure, admissions of one con-

spirator or schemer are not admitted in evidence against

the others.
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The cases in which this rule has been enumerated are

legion, and in every case where error of that kind has

been introduced, which has come to our attention, where

its limitation has been disregarded and the error not defi-

nitely cured, the Appellate Courts have decreed a reversal.

Evidence of Acts, Declarations and Admissions of Co-

schemers Inadmissible as Against Each Other
Prior to Such Scheme.

The rule holds as well too, where acts, declarations or

admissions are permitted in evidence against the defendant

prior to the time when the conspiracy is charged or shown

to have begun.

Holsman v. U. S., 248 Fed. 193, 196.

''An affidavit subscribed and sworn to by Freeman,
wherein it is recited that Holsman was one of the

persons practicing, or assisting in the practice of

medicine and surgery in his. Freeman's office, sit-

uated at 305^ South Spring street, was admitted in

evidence over the objection of Holsman that what
was said in the affidavit was not binding upon him.

It does not appear that the affidavit was made in

furtherance of the conspiracy, or to effectuate its pur-

poses. Indeed, it was made at a date previous to the

time when it is alleged by the indictment that the

conspiracy was entered into, and it should have been

rejected as to Holsman. We think, however, the

error was cured by instruction to the jury as follows

:

'The court further instructs you that, while the

acts or declarations of a co-conspirator cannot prove

the existence of the conspiracy itself, any acts or

declaration done or made by one of the conspirators

during the existence and in furtherance of the un-

lawful combination, when proven, is not only evi-

dence against him, but is evidence against the other

conspirator who, if the combination be proved, is as

much responsible for such act or declaration as if
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done or made by himself. You must not, however,
permit yourselves to use against either defendant any-
thing said or done outside the presence of such de-

fendant, unless you believe from the evidence, beyond
a reasonable doubt that at the time the things were
said or done a conspiracy existed between the party

saying or doing the things and the defendant to he

effected thereby. In such a case it is only those things

said or done in furtherance of the objects of the con-

spiracy which are chargeable against the other mem-
ber of such conspiracy.' " (Italics ours.)

So satisfied was the Appellate Tribunal of the force of

the foregoing charge, that it deemed that statement suffi-

cient to cure what was specified as error.

In the case of

Stager v. U. S., 233 Fed. 510, at 513,

the Circuit Court of Appeals reversed a conviction be-

cause of the introduction of evidence against the defend-

ant prior to the time of the conspiracy alleged.

\ ''The government, however, attempted to

strengthen its case by the introduction of certain let-

ters both prior and subsequent to the one of Septem-
ber 27, 1912, written by Silva to Sciama. These
letters in general contained statements that informa-
tion had been obtained by Silva from Stager, and
thereby conveyed such information to Sciama. When
a conspiracy is once established and acts and admis-
sions of any one of the conspirators in pursuance of
the conspiracy, and while it continues, are admissible
against the others, upon the theory that the conspira-
tors are agents for one another in the common enter-
prise. (Connecticut Mutual Life Insurance Co. v.

Hillmon, 188 U. S., at p. 218, 23 Sup. Ct. 294, 47 L.
Ed. 446.) But the preliminary question whether
sufficient evidence of a conspiracy has been adduced
must always be answered by the court in the affirma-
tive or the general rule of evidence excluding hearsay
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will render an admission of one of the conspirators
inadmissible against the others. Inasmuch as we do
not think the existence of a conspiracy was estab-
Hshed, these letters were wholly incompetent and in-

admissible as against Stager. But even if there had
been sufficient evidence of a conspiracy, we find noth-
ing tending to establish that any conspiracy was
entered into, as alleged in the indictment, on the

29th day of December, 1911. There does not seem
to be a particle of competent evidence of common
knowledge on the part of Charles I. Stager and his

co-conspirators, Silva and Sciama, as to the invoices

and appraisals of the goods of other importers prior to

September, 1912, when a copy of the list of appraisals

made by Stager and sent by Silva to Sciama appears
in the letter book of Silva. This common knowledge
existing at a time when invoices and appraisals were
guarded from publicity is the only thing in the record

which could tend to show the existence of a conspiracy

at any time. The only proof offered to establish a

conspiracy prior to September, 1912, therefore, con-

sisted of the letters of Silva to Sciama, which were
clearly inadmissible as no competent proof to show the

existence of a conspiracy during the time when these

letters were written appears to have been offered.

The letter of December 29, 1911, addressed by Silva

to Sciama was particularly prejudicial to the defend-

ant Stager, and the admission of it would alone be

sufficient to require the reversal of the judgment.

This letter contained the following statement

:

'Of course the $200 to Stager are well placed, and

we shall have to give him more at the end of the

year, if he continues to keep us informed properly.'

We can find no warrant for the admission of this

letter which was written at a time covered by no

other or prior evidence showing the formation of

a conspiracy than the letter itself.''

From the foregoing authorities, we believe it must be

held as a definite expression of the law, that acts, declara-

tions or admissions of co-conspirators prior to the time of
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the inception of a conspiracy or subsequent to its termina-

tion, and not admissible against him.

3 Greenleaf on Evidence, No. 94.

''Declarations and Acts of Co-conspirators.—The
principle on which the acts and declarations of other

conspirators, and acts done at different times, are

admitted in evidence against the persons prosecuted,

is, that, by the act of conspiring together, the con-

spirators have jointly assumed to themselves, as a

body, the attribute of individuality, so far as regards

the prosecution of the common design; thus rendering

whatever is done or said by any one in furtherance

of that design, a part of the res gestae, and therefore

the act of all. It is the same principle of identity

with each other that governs in regard to the acts and
admissions of agents when offered in evidence against

their principals, and of partners, as against the part-

nership, which has already been considered. And
here, also, as in those cases, the evidence of what was
said and done by the other conspirators must be

limited to their acts and declarations made and done
while the conspiracy was pending, and in furtherance

of the design ; what was said or done by them before

or afterwards not being within the principle of ad-

missibility." (Italics ours.)

Distinction in Admissibility of Evidence in Conspiracy

Charge and Substantive Offense.

Let it be remembered, however, that no conspiracy is

charged here. The defendant is charged with the sub-

stantive offense only. The question becomes relevant at

this time, therefore, as to what distinction, if any, there is

in the admission and applicability of evidence to those

co-charged as conspirators and to those co-charged sub-

stantively when a scheme to defraud is alleged.

It will be admitted immediately that with reference to

acts participated in directly by the parties, the rule of evi-
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dence is the same in reference to both a scheme and a

conspiracy.

It is also conckisive that the rule with regard to the

acts, declarations, admissions subsequent to the termina-

tion of an unlawful plan is the same in both a scheme

and a conspiracy, but with reference to the acts of the

parties prior to the time there is an actual and direct

participation in or knowledge of the transactions, it is sub-

mitted a different rule must apply.

The gist of a conspiracy charge is intent. It is neces-

sary to prove an overt act, but that is a salutary rule to

evidence the intent and as proof of its presence between

a conspiracy charge and scheme as alleged. One to be

convicted of conspiracy, need only be shown to be the

possessor of an intent to effectuate a certain unlawful

object in company with one or more others.

In a scheme, however, the intent is only part of the

charge. The prosecution must proceed further and prove

not only that there was an intent to join in a scheme to

defraud, but that the defendant personally mailed or

caused to be mailed a letter in pursuance of that scheme.

He is charged with substantive offense, and a substantive

offense must be proven. Evidence is admissible, then,

prior to the participation of any co-defendant to prove

a scheme inasmuch as it is incumbent upon the govern-

ment to show there is an actual scheme to defraud, but

as to any co-defendant not directly concerned in that evi-

dence, the evidence must be limited as to him simply to

show that there was a scheme and cannot otherwise be

binding upon him. If the evidence is limited to that

hypothesis, then it is admissible because the scheme must
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be shown, but the government is not charging a con-

spiracy. It has elected not to do that but to stand on the

substantive offense and not the intent alone, and there-

fore, the evidence as to the co-defendants must be in a

sense as though they were being tried alone.

All evidence prior to the entrance of a co-schemer into

a scheme should be no more applicable to him than if he

were being tried alone. Merely the coupling of others

with him, conspiracy not being the gist of the off'ense,

does not place in the government's hands the power to use

otherwise incompetent evidence applicable in full to him

merely by virtue of an allegation of a scheme. There is

not, then, obviated on the part of the government the

necessity of showing an agency relation in order to bind

the defendant in transactions where he could not be proven

otherwise to be a party.

Another difference between the two that may help

clarify the situation is that in a conspiracy the connection

of a co-defendant, if shown anywhere along the line is

sufficient because he has adopted the intent of the parties

and the intent is all, practically speaking for the purpose

of this discussion, it is necessary to prove; but in a scheme

the intent not being the gist of the crime, no matter where

along the line the co-defendant enters the picture, he

must be connected with physical acts and as directly con-

nected as he must be if he were tried alone. We say,

therefore, that the prior evidence is admissible as to him

to show that a scheme has been formulated and as to him

to show a scheme it is admissible, but it cannot be admitted

for more than that. He does not in a scheme become liable

for any transactions in which he is not substantially di-

rectly connected.
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The situation may be exemplified in this manner: As-

sume that A and B have sold ten cases of whiskey unlaw-

fully; that subsequently C enters the picture and he there-

after sells ten cases of whiskey unlawfully with A and B.

If the three parties are charged with conspiracy, then C
is bound by the prior transactions of A and B on the

ground that he has adopted an intent which is the gist of

the charge, but if they are charged substantively, the prior

transactions as to C are not admissible, except to show as

to C that there was a scheme for disposing of the liquor."

Whatever, therefore, is said or done by the other de-

fendants charged jointly with this appellant must be

proved as to him, that is, he must bear sufficient relation

to such words, acts or admissions to prove that he was an

agent or a partner with the particular defendant involved

in the transaction with whom he is thus sought to be

criminally bound.

It is this appellant's contention that, as to him, there

was a mass of prejudicial testimony admitted referring to

transactions both before he could be shown to have any

part in the scheme and subsequent to its conclusion with

reference to which the jury should have been instructed or

admonished that either it should have no application to

him, or that it should be limited in its application.

The evidence stated, was admitted on the theory ad-

vanced by the United States attorney that its admissibility

against this defendant would later be connected, but no

connection was thereafter effected.

It is necessary, first, then, to examine the indictment to

determine what the scheme was and then to consider the
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evidence to determine its inception and conclusion, parti-

cularly with reference to this appellant.

The object of the scheme is set forth in the indictment

[Tr. p. 3] in the following language:

"Had devised and intended to devise a scheme and
artifice to defraud and for obtaining money and ap-

propriate from the public in general, and in particular

from a certain class of persons by means of certain

false and fraudulent pretenses, representations and
promises, that is to say, the persons (hereinafter

called the Victims') could or might, by means herein-

after described, be induced to send and pay their said

money and to part with their said property to the said

defendants or to Cromwell Simon & Co., hereinafter

referred to."

That is the entire statement with reference to the

scheme. There follow various recitals referring to the

manner and means by which the scheme was to be carried

into effect, but those recitals throughout refer to the fore-

going quoted excerpts, with such statements as:

''It was a further part of said scheme and artifice."

When, therefore, the money or properties of the victims

had been procured, it must be said that the scheme was

terminated.

It was the theory of the United States attorney that the

instrumentality of the scheme was a brokerage partnership

known as Cromwell Simon Company and its alleged suc-

cessor for the purpose of carrying on the scheme, Charles

Wesley Company (although the latter concern was not

mentioned in the indictment). It also involved the organi-

zation of a Nevada organization known as Cromwell &
Company.
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The object of the scheme was to ''obtain money and

property from the victims" through the medium of the

brokerage concerns stated, by the instahment sales of high

grade securities, by what was known as the partial pay-

ment plan and by the sale of stock in Cromwell & Com-

pany, it then being known to the defendants that the stock

was without value.

The Scheme Alleged Terminated in January, 1926.

We believe that it could be contended that the scheme

really ended upon the date of the revocation of the license

of Cromwell Simon Company, about September 14, 1925,

as subsequent to that time there was no further solicitation

of funds and further, because with reference to its alleged

successor for the purpose of carrying on the scheme,

Charles Wesley Company, there was not shown a single

transaction that was tainted with fraud or illegality. Quite

on the contrary, the record shows that that company, doing

business, in fact, up to the time of the indictment, had ful-

filled its every obligation, had been the subject of a thor-

ough inquiry by the Corporation Department, and its

license renewed in the succeeding years.

For the purpose, however, of avoiding probable contro-

version on this point, we allege, instead, that the date of

the termination of the scheme is January 1, 1926. There

are two reasons, otherwise, for advancing this date as the

proper one for consideration. First, because there were no

more moneys collected or solicited subsequent to that time

and second, because of the words of the District Attorney

himself, indicating that he deemed the partial payment

plan the instrumentality for the scheme and the abandon-

ment of that plan marked its determination. [T. 436.]
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"Q. Now, will you just take your file and refer to

it and tell me how long the Charles Wesley Company
contined to have a broker's license?

Mr. Sweeney: Mr. Harris, I do not like to inter-

ject, but can you limit that question to how long they

had a license as long as they were operating on the

partial payment plan?

Mr. Harris : No, 1 want to show that Charles

Wesley Co. were in business up to a certain period,

and had never had their license revoked.

A. A part of the file is now in evidence, that is,

the original license of 1925, that is not here. I have
the license for the year 1926, and the license for the

year 1927. That license, by its terms, expired the

31st of December, unless sooner revoked.

Q. Will you refer to the file and see if it is not

a fact, Mr. Ellis, that in the year 1928, some time

in the spring, the application for license for 1928 was
voluntarily withdrawn by Mr. Randolph?

Mr. Sweeney : / want to interpose an objection

that it is imniaterial, irrelevant and incompetent; it

might just happen that Mr. Randolph was engaged
in other business down there, and unless the question

is limited to the Charles Wesley Company, doing busi-

ness under the partial payment plan, or doing busi-

ness under the license issued to him in evidence, it is

immaterial, irrelevant, and incompetent. I have no
objection to Mr. Harris putting in all of the agents'

applications that he can find in the record, provided

those agents were doing business under the broker's

certificate that was issued to Mr. Randolph when he

said that his office was in 1403 Hobart building.

Mr. Harris: Mr. Randolph has never said that

his office was at 1403 Hobart building.

Mr. Sweeney : The application file which is in

evidence states so.

Mr. Harris : I do not think so. I want to show
that this was merely a temporary address, and will

show by Mr. Ellis that offices were open in Los
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Angeles, and that the man is in perfectly good stand-
ing in Los Angeles.

The Court : Do you see any objection to that ?

Mr. Sweeney: No. As I say, the application file

shows Charles Wesley Company was doing business,

or, rather, Charles W. Randolph's brokerage license

gives the place of his address as 1403 Hobart
building.

Mr. Harris: That address is changed.

Mr. Sweeney : There are many agents' certificates

there of the Charles Wesley Company which were
issued when he was no longer engaged in the partial

payment plan. I want to limit it to this particular

certificate here.

Mr. Harris : Counsel has not stated when the par-

tial payment plan was abandoned, nor has this wit-

ness testified to it. He has left the record in a state

that Wesley Company is engaged in the partial pay-

ment plan.

The Court : Do you know when the partial pay-

ment plan ceased?

A. I do not.

The Court: Nor do you, Mr. Sweeney?

Mr. Sweeney: Yes, I do, but I do not think it is

proper for me to develop it at this time unless you
request me.

The Court : The proof will cover any field to

which they may have gone.

Mr. Sweeney: If Mr. Harris wishes to ask the

question, I think I might get it in.

Mr. Harris : I have nothing to conceal.

The Court: Proceed."

If, therefore, the scheme was based on the partial pay

plan, the termination of the operation of that plan

marked the conclusion of the scheme and with reference

to the Nevada corporation, recited to be included in the
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scheme, there were no moneys collected or solicited sub-

sequent to September, 1925.

Another definite evidence of that fact is the complete

dispersion of the parties defendant at that time. Of the

five, one was in Florida, a second in Seattle, the third in

Los Angeles. One had disappeared entirely and could

not be located at that time, and this appellant was in

San Francisco. There was then no carrying on of a

common object or business.

The Date of the Termination of the Scheme Adopted

at the Trial of the Termination Was Not Based

on the Facts or Evidence.

It is interesting and important to note how this point

as to the time of determination of the scheme was fixed at

the trial. It arose definitely during the testimony of the

witness, Leticia W. McClintock [T. 471] :

"Mr. Harris: I would like to add the further ob-

jection that it is incompetent, for the reason that it is

the alleged relation of a co-conspirator after any
conspiracy which might have existed had been con-
summated. This is now in September, 1925, at a
time when this conspiracy terminated.

The Court: When do you hx the date that you
can put in proof to?

Mr. Sweeney : There is an allegation in the indict-

ment that prior to the date of certain letters, and the

last letter is somewhere in 1927, if I remember right.

The Court : Have you it on record, so that we
can know?

Mr. Sweeney: Certainly there are letters in 1926.

The Court: I am just asking you what date you
are contending that you can put in proof for, so that
we can fix the date after which the declarations of
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a defendant will only appertain to himself and not

to his associates.

Mr. Sweeney: March 8, 1927.

Mr. Harris: Is it my understanding that it is

counsel's contention that up to March, 1927

—

Mr. Sweeney: March 8, 1927.

Mr. Harris: (Continuing.) The scheme had not

until that time been consummated or completed ; is

that it?

Mr. Sweeney: It was in operation up to that

time.

Mr. Harris : Of course, if counsel connects that

up my objection may not be good.

The Court : That is why I wanted him to fix the

date.

Mr. McGee: How, do I understand that there is

a date when this conspiracy is supposed to have
ceased, or is it still in existence?

Mr. Sweeney : It was in existence up to March 8,

1927,

Mr. McGee: Not after that?

Mr. Sweeney: We do not contend it is in exist-

ence now."

It is thus obvious that the course of least resistance was

followed. Instead of an attempt to determine from the

actual facts the proper date upon which the scheme came

to an end in order to permit the application of the rule

pertaining to the limitation of testimony in accordance

with that date, there was simply an acceptance, or, rather

an adoption, of the last date noted on the letters con-

tained in the indictment ; that date was accepted out of

hand without the least attempt by the trial court or prose-

cuting counsel to justify it, by the actual evidence in rela-

tion to the scheme set out in the indictment.
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Defendant's counsel in ur^^ing upon the trial court the

precise point presented in this brief, recited and read

People V. Doble, 75 Cal. Dec. 369, 374,

the language of which is so applicable and so well ex-

pressed by the Hon. John W. Preston, of the California

Supreme Court, that we quote it as it was read to the

court

:

"But it is asserted that these books were admissible

as a declaration of Cox, a co-conspirator, made dur-

ing the period of the conspiracy and in furtherance
thereof. If the books were in fact the acts or declara-

tions of Cox, and the record otherwise showed evi-

dence warranting the finding that a conspiracy existed

between the appellant and Cox, this position would be

sound, provided always that the jury was told that the

acts and declarations of a co-conspirator were not

binding unless and until, independent of such declara-

tions and acts, a conspiracy had been shown beyond
a reasonable doubt to exist, and in no case should such

declarations be received as proof of the conspiracy.

(Code Civ. Proc, sec. 1870, subd. 6; People v. Irwin,

77 Cal. 494, 502.) People v. Zimmerman, 3 Cal.

App. 84, 87, is not opposed to but is in accord with
this holding. The order of the proof is, however, in

the discretion of the court (People v. Stokes, 5 Cal.

App. 205, 209; People v. Donnelly, 143 Cal. 394:
People V. Compton, 123 Cal. 408). The above was
not done and the jury was thus allowed to consider

ex parte acts of the agents of a person to prove a con-

spiracy between such person and the appellant. There-
fore it was error to receive said testimony over objec-

tion and without limitation upon any hypothesis."

That the court recognized the force of counsel's con-

tention that the testimony should be so limited is obvious

from the portion of the record quoted. There was pointed

out to the United States attorney the importance of a

proper determination of that date and the court per-
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mitted the prosecution an unrestrained latitude upon the

statement that all the testimony would be properly con-

nected.

In our examination of the authorities we have noted

with interest the record in the case of

Spencer v. Reid, 217 Fed. 508, 133 C. C. A. 360.

There the judge insisted, during the course of the trial,

that the facts be presented to him, and the court of its

own volition carefully and definitely limited the evidence

attempted to be introduced by the United States attorney

with a pronouncement of the rule set forth above.

"Mr. Mitchell: I move to strike that out. The
Court: It will remain in on this statement of coun-

sel that they will connect these three defendants with

that. (Overruled.) The Court: Mr. Strawn, let

us end this one and for all. When do you say that

these defendants brought that money back to Iowa?

Mr. Strawn: They brought it back in three bunches

at three different times. The Court: When? Mr.

Strawn: January 31st. The Court: Now, I under-

stand that the last money was brought back to Iowa

on January 31, 1911. (The court now rules that any-

thing said either orally or in writing subsequent to

January 31, 1911, by any person other than one of

these three defendants is excluded from the case and

will be excluded as offered hereafter.)"

The Partial Payment Plan Terminated in January,

1926.

To revert, however, to the record itself in this case,

support of the statement that the scheme terminated not

later than January 1, 1926, because that date ended any

further engaging in the partial payment plan of selling
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securities is, offered by the District Attorney himself.

[Tr. 434.]

*'Mr. Sweeney : As I said in my opening state-

ment, I said this plan was the vehicle upon which
this fraud was perpetrated, it is a part of the scheme,

it is the very vehicle by which it was perpetrated."

It is obvious that when the 'Vehicle" ceases its motion

that the scheme "upon which this fraud was perpetrated"

must also cease.

The record shows unequivocally that the partial pay-

ment plan was determined January 1, 1926. The follow-

ing is taken from the testimony of V. A. Parks [T. 807] :

''Up to the first of January, 1926, the Charles Wes-
ley Company had been selling stocks on in the install-

ment plan and after that date the installment plan

was dropped and it zvas not resumed again during
my association with the firm. * * * After De-
cember 31st, 1925, the Charles Wesley Company did

not engage in the partial payment plan, bnt engaged
in another character of stock transactions/'

And also by the government's witness, Howard C. Ellis

[T. 450]:

"The nature of the investigation was—they had a

hearing. On January 18, 1926. As a result of the

hearing the Charles Wesley Company agreed as a

precedent to receiving a license for 1926 that they

would discontinue, directly or indirectly, the idea of

carrying on a partial payment plan business.

As far as the records show, they did discontinue

and kept their word; I have nothing to the contrary.

They were issued their license again in 1927."

And since the defendant, Robinson, as far as the judg-

ments of conviction were concerned, was particularly in-

volved in the transaction with Miss Durham and Mrs.
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Reans, the testimony of Miss Durham that would indi-

cate a determination as to her of a scheme to obtain

money or property through the fraudulent means stated

in the indictment is in order at this time. We refer to

her testimony [T. 410] :

"After that, I think it was in January, Mr. Kass-
mir came to my house one evening and told me I had
been very badly duped by Cromwell Simon. He
promised time and time again that he would person-

ally try and pay me back everything that I lost. He
has not sent me a number of checks, two or three

checks. He promised to pay me back, but he has not

done it. He has never sent me any money since that

time."

It is evident that in January, 1926, there was a definite

revelation to the witness of the loss of her funds and the

record shows no endeavor, after that time, to procure any

more, and her efforts thereafter were in the endeavor to

procure a return of that of which she had been divested.

This is further supported by the testimony of Mrs,

Durham [T. 679-680]:

"Mr. Sweeney: Q. At what time was this con-

versation with Mr. Kassmir?

The Court: Q. What month or what year? A.

November or December,

Q. Of what year? A. 1925. * * * He came
over to the house ; my aunt was sick in her bed ; I had
to take him to the sick-room and talk to him in regard

to our business. He told us about Cromwell Simon
then, for the first time, and we knew about the

trouble. He said that Simon had run away with

$30,000, and the stocks and collateral that they were
holding for the people who had put in collateral, and
that they did not know where he was, and we asked

him if there was no way of getting hold of him, and
he said he had a secret service man on the track of
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him, but it was not legal for a partner to prosecute a

partner."

The evidence therefore shows that the scheme alleged

terminated not later than January, 1926.

Defendant Robinson Could Not Have Been Connected

With Scheme Prior to June, 1925.

The earliest possible date upon which defendant Robin-

son could have been connected with the scheme is sometime

kfter June 4, 1925. The government witness, Howard C.

Ellis, testified [T. 439] :

''Samuel H. Robinson, one of the defendants in this

case, was employed in the State Corporation De-
partment as a deputy, which had to do with the grant-

ing of licenses to sell stock and securities in the

state of California. We were both deputies together

in the office; I would not say I was his superior. We
were employed in similar capacities. He was there

about two years, and left the employment of the State

Corporation Department around about June 4, 1925.
* * * And, so far as I know, the persons named
at the time of said hearing were utter strangers to

im.

The testimony of defendant Kassmir on that point is as

follows [T. 828] :

*^My recollection is that the Corporation Commis-
sioner revoked the license sometime in June, 1925.

At that time, the attorneys for Cromwell Simon &
Co. were Frank Ainsworth, Frank Hennessy and
Frank Powers. At the time the permit was revoked
we changed attorneys ; we then employed Samuel H.
Robinson."

Testimony of defendant Goodwin [T. 824] :

"I left the employment of Cromwell Simon & Co.,

July 2d, 1925. The time that I was introduced to
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Mr. Robinson in the office of Cromwell Simon & Co.,

when Mr. Kassmir and Cromwell Simon were pres-

ent, and I was told that actions were to be taken to

review the action of the Corporation Commissioner
in revoking the license of Cromwell Simon & Co., was
about ten days before I left the employ of Cromwell
Simon & Co. I was introduced to Robinson as the

attorney who was going to take up the matter for

them. I had never met him in that office before."

The record shows that the revocation of the license re-

ferred to was issued on June 19th, 1925.

Testimony of government witness, Robert Piggott [T.

603] :

''When I first went to work for the Cromwell
Simon Company, I went to work for Kassmir and
Cromwell Simon. I had not met Mr. Samuel H.
Robinson at that time; I became acquainted with
him, or introduced to him, I believe, as their attorney,

some time in July, or the latter part of June, I am not

sure. It was after the notice of the first revocation

of license; that was in June, and shortly after he left

the State Corporation Department."

There is not the remotest testimony, nor do we believe

that there is any contention that there was any personal

participation in or knowledge of the scheme by defendant

Robinson prior to June 4, 1925. There was not the

slightest acquaintance, the least association or any personal

relation, business or otherwise, with the scheme or any of

the other defendants prior to that date.

It has been pointed out heretofore that all of the twelve

counts upon which defendant Robinson was adjudged

guilty bore some relation to the transaction had between

defendants and Mrs. Beans and Miss Durham. Both of

these witnesses lived together, and their transactions

which were in general the same, were had together. The
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various negotiations, conversations and arrangements with

the defendants were as result of deaHng with both in

l)ractically all cases in the presence of each other, so they

may be treated as one.

The two witnesses first met defendant Randoph the fore-

part of the year 1925—about March, 1925. After a pre-

liminary conversation Mrs. Beans turned over to him what

she termed "Nabisco Co." stock of the value of $3100

which was to be used as collateral in the purchase of

Studebaker stock on the partial payment plan from Crom-

well Simon Company. On a subsequent call by Mr. Ran-

dolph, she learned that her supposed collateral was being

sold outright and in the discussion of that phase of the

matter she met defendant Kassmir.

Thereafter, about the first part of May, 1925, Miss

Durham turned over to defendants Randolph and Kassmir

$1710, a sum which they had induced her to procure from

the East by the liquidation of some of her holdings, for

the purchase of Pacific Oil shares, also on the partial pay-

ment plan of Cromwell Simon Company.

Subsequently, the witness, by the hypothecation of cer-

tain collateral held by them, borrowed at the bank the sum

of $2500, which was given to defendants Kassmir and

Randolph for the purchase of Studebaker shares.

All the above transactions predated any connection of

defendant Robinson with the parties or scheme, having

been consummated prior to June 4, 1915.

The next and last transaction in which money was pro-

cured from these witnesses was the payment of $4000,

money raised by placing of a mortgage on the home of the

witness, the mortgage having been signed in the office of
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defendant Robinson, where the parties were brought by

the other defendants.

Evidence of Acts of Co-defendants of Defendant Rob-

inson Prior to Any Possible Joint Participation

Admitted Without Limitation as to Him.

All the testimony prior to any possible entry of this de-

fendant in any scheme was admitted by the court on the

assurance that a connection would be thereafter estab-

lished. It was presented to the jury in its entirety as

binding upon him in all its phases, and this despite num-

erous forceful and definite objections.

The testimony as to the first three transactions could not

have, under any interpretation of the law, or by any pos-

sible theory, been admissible even to support a civil verdict

or judgment against defendant Robinson.

Can it be contended that a harsher and more stringent

application of law shall be enforced in a criminal case?

Is it conceivable, in view of the ruling of the court

admitting all the evidence for all purposes against defend-

ant Robinson, that it did not seriously prejudice the jury's

attitude even if it be assumed that its admissibility under

certain limitations could be asserted?

It was a similar situation, we believe. Judge Preston

had in mind in the Doble case, cited supra, when he stated

:

*'* * * the jury was thus allowed to consider

ex parte acts of the agents of a person to prove a

conspiracy between such person and the appellant.

Therefore it was error to receive said testimony over

objection and without limitation upon any hypo-

thesis."
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As to the three transactions noted, they had been con-

summated and money or properties reaHzed therefrom in

the possession of others of the defendants prior to any

appearance in the scheme by defendant Robinson. There

is no evidence that there was any revelation to him, nor

is there any knowledge imputable to him, of those tran-

sactions.

And these latter paragraphs also are responsive to any

possible assertion that the three transactions stated should

be admitted because a partnership or agency relation was

then or thereafter deducible as to those transactions from

the evidence. The evidence established no relationship

between defendant Robinson and the defendants directly

participating in the transactions stated until a time subse-

quent to their termination.

In this connection the attitude of the witnesses Mrs.

Beans and Miss Durham, and indeed, not only those wit-

nesses but every other witness throughout the proceeding

without exception, shows there was not the slightest

thought on their part that defendant Robinson was liable

to them, or that he was a part of the business. No de-

mand was ever made upon him indicating that he was

chargeable with any part of the business and the defmite

attitude was that he acted simply as an attorney for the

parties. The evidence should have been isolated in some

manner from a direct application to this defendant. The

objection made by defendant Robinson's counsel was

[T. 209] :

'T make an objection on behalf of the defendant
Samuel Robinson, first that this testimony is too re-

mote so far as that defendant is concerned, that it is

res inter alios acta, that it is hearsay, and, further-
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more, they are seeking to bring in declarations and
actions at a time that is remote to the charges con-

tained in this indictment; this is not a conspiracy
charge, but a charge under Section 215 of the Crim-
inal Code, the 38 counts being based under that sec-

tion, and they are substantive offenses, not any charge
of conspiracy, and none of these statements, none of

these situations, none of these conversations that the

witness has related, in so far as the defendant Robin-
son is concerned, are in any way, shape, or form bind-

ing upon him, and hearsay, and incompetent, and
Your Honor will note from the opening statement of

the District Attorney that Mr. Robinson had not even

met these persons at that time/'

It is submitted that the objection should have been sus-

tained; that the evidence was prejudicial is obvious on its

face.

The following excerpt from the testimony of Miss Dur-

ham [T. 662], is the character of testimony we have in

mind:

''After that they met us at the train, at the Ferry
building, when we went over, and they took us up the

alley in their machine—they met us at the Ferry prior

to this conversation. They took us up the alley, and
I said, 'What is the occasion for this, your driving

up the alley?' And they said, 'Oh, congestion and
we can make better time,' so we went on up the alley,

and then they took us in the back way, up to the Mills

building. My aunt, of course, they knew was not

well, but they walked her upstairs, as well as myself,

which was all right for me, up to the office. After

that conversation, they said, 'Well, we will take you

home, and we can see what the stocks are and if we
can get any collateral, borrow money at the bank,'

and they took us home, took us over to the Berkeley

Bank.

Mr. Kassmir and Mr. Randolph drove their ma-
chine to the bank, they did not get out and go into

the bank. They stopped, I think, about a block away,
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it might have been further, and we walked that block

to the bank, and consulted the bankers at Oakland,

where we were doing business then, and he said he

would like to see the collateral—however they looked

it up in the bank, what the collateral was, what the

stocks were worth then. It was the Pacific Lumber
Company stock. I met Mr. Kassmir and Mr. Ran-
dolph after my visit to the bank. It was not the

same place where they left us, because I said to my
aunt, 'That is smart.' I said that when we got in

the machine, 'That is smart,' that they had not met us
• at the same place, and they laughed and said, 'We

were just driving around.'
"

The foregoing transactions antedated this defendant's

connection with any scheme and no connection with them

was ever at any time established.

The evidence thus erroneously admitted pertaining to

the acts, declarations and admissions of the co-defend-

ants of this appellant and which the jury were advised

were directly admissible for all purposes against him was

considerable in volume, damaging in its nature and its

prejudice apparent on its face—so much so in point of fact

that there resulted judgments of conviction of certain

counts where not the faintest connection of this appel-

lant was conceivable.

The Court Erred in Refusing an Instruction on

Agency.

We believe it will appeal to the court, as it does to us,

as of compelling importance that if a defendant is sought

to be bound by the misdeeds of others, that the least pro-

tection to which he is entitled is an instruction that before

he may be so bound he stands in some manner or other

in an agency relationship to those others.



The following instruction was requested by his coun-

sel [T. 915]:

''Instruction No. 17.

You are instructed that before one can be ccjn-

victed of a crime by reason of the acts of another
person who acts in his behalf, a clear case must be

shown. The civil doctrine that a person is bound by
the acts of his agent within the scope of the agent's

authority has no application to criminal law. If a

person is liable at all criminally for the acts of an-

other, such liability must be founded upon author-

ized acts. Authority to do a criminal act will not be

presumed.

You are instructed that the charges contained in

the indictment are based upon alleged violations of

Section 215 of the Criminal Code, without the ele-

ment of conspiracy. You are, therefore, instructed

that before you can find the defendant Samuel Rob-
inson guilty of any of said charges you must find

first that the false pretenses alleged in the indictment

were made directly by defendant Robinson, or that

they were directly authorized or consented to by the

defendant Robinson, and in the latter event a clear

case must be shown. (People v. Doble, supra: People

v. Green, supra.)"

The request was refused.

An examination of the instructions given to the jury

>shows that far from containing any matter that would

remedy that situation, the defendant was further preju-

diced. As, for instance, in the following instructions

:

''In attempting to prove the case, the Government
charges many acts to further and bring about this

scheme, or artifice, or plan to defraud, and obtain

money by false pretenses. They are not obliged to

prove all of them. No prosecutor ever knows how
much he can prove until all of the witnesses take the

stand. He has a right to put in the indictment, or
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have the ^^rand jury insert in the indictment every-

thing he has reason to beheve he can prove, but when
it comes to proof when all of the evidence is in he

need not have proven all parts of it, if he has proven

enough to persuade your judgment beyond a reason-

able doubt that the scheme or artifice to defraud was
entered into by any or all of the defendants, and that

the scheme was executed by the use of the mails.

''One or more men may form and accomplish an
offense as charged in this indictment, with or without

assistance, but all who, with criminal intent, joint

themselves even slightly to the principal schemers,

are subject to the statute, although they may know
nothing but their own share in the aggregate wrong-
doing."

Even if the offense charged was conspiracy, we

believe that defendants are entitled to an instruction

lim.iting the evidence as to the effect of acts of others

to the time when a conspiracy was actually in progress.

There was no such instruction here, and it is submitted

that the failure to give the jury the instruction re-

quested was erroneous and seriously prejudicial. Far from

being cured by any instructions or advice to the jury

during the trial, the prejudice was intensified.

Indeed, we believe that even if the jury were advised

as to segregation of the evidence, both during the trial

and afterwards by instructions, that the mass of evi-

dence admitted having no relation to this defendant,

could not well have been kept apart in the jury's mind

during the entire trial.
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Evidence Was Erroneously Admitted Against Appel-

pellant Robinson of Acts, Declarations and Ad-
missions of Co-defendants Subsequent to Termi-

nation of Scheme.

We have heretofore fixed the time of the termination

of the scheme, as shown by evidence, as January 1, 1926.

We have stated the well known rule of law that sub-

sequent to the conclusion of a scheme, the acts, declara-

tions and admissions of the co-defendants are not bind-

ing upon each other; that as to the others, it is hearsay

and the implied agency relations are then deemed at an

end, and the evidence is hearsay.

And the evidence admissible against all the conspira-

tors must be "in furtherance of the common design.'' The

rule is set forth in

Wilborg V. U. S., 163 U. S. 632, 657.

"Where two or more persons are associated to-

gether for the same illegal purpose, any act, or

declaration of one of the parties, in reference to

the common object, and forming a part of the res

gestae, may be given in evidence against the others.

The declarations must be made in furtherance of

the common object or must constitute a part of the

res gestae of acts done in such furtherance."

3 Greeitieaf on Evidence, No. 94.

"Evidence on what was said or done by the other

conspirators must be limited to their acts and decla-

rations made and done while the conspiracy was
pending and in furtherance of the design."

The discussion regarding this point in the much quoted

case of Logan v. U. S., 144 U. S. 263, 309, is enlightening
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as to the attitude of the appellate court on the intro-

duction of such matter erroneously.

U. S. V. Logan, 144 U. S. 263, 309.

8. The court went too far in admitting testimony

on the general question of conspiracy.

Doubtless in all cases of conspiracy, the act of one

conspirator in the prosecution of the enterprise is

considered the act of all, and is evidence against

all. United States v. Gooding, 25 U. S., 12 Wheat.

460, 469 (6: 693,696). But only those acts and
declarations are admissible under this rule, which

are done and made while the conspiracy is pending,

and in furtherance of its object. After the conspiracy

has come to an end, whether by success or by fail-

ure, the admissions of one conspirator, by way of

narrative of part facts, are not admissible in evi-

dence against the others. 1 Greenl. Ev. #111; 3

Greenl. Ev. #94; State v. Dean, 35 N. C. 63; Patton

V. State, 6 Ohio St. 467; State v. Thibeau, 30 Vt. 100;

State V. Larkin, 49 N. H. 39; Heine v. Com.. 91 Pa.

145 ; Davis v. State, 9 Tex. App. 363.

Tested by this rule, it is quite clear that the de-

fendants on trial could not be affected by the admis-
sions made by others of the alleged conspirators after

the conspiracy had ended by the attack on the pris-

oners, the killing of two of them, and the disper-

sion of the mob. There is no evidence in the record
tending to show that the conspiracy continued after

that time. Even if, as suggested by the counsel for

the United States, the conspiracy included an at-

tempt to manufacture evidence to shield Logan, John-
son's subsequent declarations that Logan acted with
the mob at the fight at Dry Creek were not in ex-
ecution or furtherance of the conspiracy, but were
mere narratives of a past fact. And the statements
to the same effect, made by Charles Marlow to his
companions while returning to the Denson Farm after
the fight was over, were incompetent in any view
of the case.



—64—

There being other evidence tending to prove the

conspiracy, and any acts of Logan in furtherance of

the conspiracy being therefore admissible against all

the conspirators as their acts, the admission of in-

competent evidence of such acts of Logan preju-

diced all the defendants and entitles them to a new
trial.

In this case there was no attempt to differentiate be-

tween that which was proper or improper to be admitted

against this defendant with the exception of the testimony

of the post office inspector as stated. Everything was

probative grist in the evidence mill. It was not sought

to be ascertained whether unauthorized and unadopted acts

and declarations were effectively connected. There was

no concern as to whether testimony that was narrative

of past facts should not have been divorced from the case

against this defendant.

If it is true that there was such error, in all the cases

examined by us, that was deemed prima facie error suf-

ficient to warrant a new trial, unless it was obvious that

that error had been somehow remedied. Here, the error

grew as the trial progressed and was monumental at the

conclusion of the charge to the jury.

We refer particularly to the numerous letters and doc-

uments introduced in evidence through the witness Miss

Durham, beginning with the last paragraph on page 680

of the transcript through to page 690, and the resumption

of her testimony beginning on page 691 for the intro-

duction of U. S. Exhibit No. 103. The foregoing testi-

mony has to do with exceptions 97 to 103, inclusive,

which exceptions apply to the introduction of all the

documents introduced in evidence in portions stated as

Government Exhibits Nos. 95 to 103, inclusive.
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Those documents were the indictment letters in the

main, written by defendants Kassmir and Randolph, to

Miss Durham and Mrs. Beans.

Without exception, they were written and received sub-

sequent to January, 1926; that is, subsequent to the ter-

mination of the scheme. The witnesses had theretofore

been informed of the loss of their money; there was no

further attempts to procure further moneys or property

by means of the scheme set forth in the indictment, or

by any other means.

The exhibits were accorded full probative value for all

purposes against defendant Robinson. They are, as shown

on their face, declarations and statements from certain

of the co-defendants charged as participants in the scheme.

There should have been a clear statement to the jury that

they should not be deemed binding upon the defendant

Robinson.

As to all those letters, there is not the slightest trace

of evidence connecting defendant Robinson with them.

He had no knowledge of their contents; of the fact that

they had been sent or received; there was no participa-

tion by him in their composition; the letters themselves

contained nothing to indicate he was aware of their ex-

istence; they were all sent from either Seattle or Los

Angeles, and this defendant, during the times when the

letters were mailed, was in San Francisco.

We believe that ordinarily, if declarations, acts or ad-

missions of co-conspirators or co-schemers are introduced

erroneously, unless it be shown that such error was defi-

nitely cured, the court will not inquire into what degree

of prejudice was inspired by such error. As we have
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already stated, when the error is shown in all the cases

we have read, and they have been many in number,
the verdict has been set aside. It is obviously impossible

to determine how these statements effected the minds of

the jurors.

In this case, however, nothing can attest more eloquently

and significantly what prejudice was aroused, than the

fact that the jury decreed a judgment of guilty on eight

out of twelve counts upon which this defendant was con-

victed on these inadmissible documents, with reference

to which there was no instruction or advice by the court

to the jury of any limitation of their application to him.

In other words, this defendant was convicted on twelve

of the thirty-six counts considered by the jury. Each
count was based on a letter. Of the twelve counts upon
which this defendant stands convicted, eight are based

entirely upon the sending of the letters here complained

of with which he had nothing to do.

The scheme terminated in January, 1926, and the last

letter upon which this defendant Robinson was convicted

was dated March 8th, 1927, one year and three months
subsequently.

The Introduction of Incompetent Evidence Created a
Prejudicial and Unfavorable Atmosphere Against
Defendant Robinson.

We have discussed somewhat at length the particular

items of testimony relative to the transactions had with

Miss Durham and Mrs. Beans, because it was in relation

to those that the jury apparently predicated the conviction

of this appellant. But there was considerable testimony

otherwise not pertaining to this defendant admitted
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against him, also materially prejudicial. For example, we

refer to the testimony of Mrs. Leticia W. McClintock,

beginning at page 464 of the transcript. When she

was first placed on the stand, she was asked if she knew

the defendant Robinson, to which she replied in the af-

firmative. Then there followed her testimony regarding

transactions, most of which were at a time antedating

the time of the connection of this defendant with the

others, and to transactions to which he was in no wise

connected.

Bearing in mind that his first possible connection with

this scheme was about June 19th, 1925, her testimony

as follows [T. 481] is significant:

''Mr. Harris: Q. Mrs. McClintock, whatever
of value you parted with, you parted with in the

early part or by the early part of 1925? A. Yes.

Q. Say the first three months. Is that fair? A.
Yes.

Mr. McDonald: Q. While Mr. Kassmir and
Cromwell Simon were here in San Francisco? A.
What is that ?

Q. While they were here in San Francisco, Crom-
well Simon and Mr. Kassmir? A. Yes.

Q. While they were calling at your home, and
you were calling at their office? A. Yes.

Mr. McDonald: That is all."

Nowhere is this appellant tied to her losses, yet far

from there being a severance of his name from that evi-

dence, because of the mention of his name at the very

outset of her testimony, together with the court's advice

that he was involved by reason of his connection with the

scheme, the jury could hardly have felt other than that
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he was an integral part of any fraud which may have

been perpetrated upon that witness.

And what has been said of Mrs. McCHntock, in the

next preceding paragraphs, is true of a number of other

witnesses. It is submitted that these matters alone, so

seriously prejudicial in their nature, should be sufficient

to warrant this defendant being accorded a new trial,

where the facts and evidence properly applicable to him

may be presented for consideration by a jury as to his

guilt or innocence, based on those matters which can or

should be directly traceable to him.

The acts in evidence relative to Miss Durham and Mrs.

Beans, prior to any connection of this defendant with

the scheme were objected to on the ground that they were

not predicated upon any count in the indictment, or that

any letter in connection with them was mailed.

Evidence of other offenses having no relation to the

offense charged by indicating that defendant was not

averse to fraudulent methods in business, is inadmissible

to show intent.

213 Fed. 757, 130 C. C A. 271.

"Evidence was introduced to show that late in

September, 1910, defendant's brother sold two bills

of goods and received therefor two checks of the pur-

chaser to the order of defendant's firm. These checks

were indorsed with the firm name impressed from
a rubber stamp, were deposited in bank to the firm's

credit, and were collected; but apparently the trans-

actions were not entered in the books.

''There is no evidence to show that defendant knew
of these sales, or of the checks, or what entries were
or were not made in the books. Moreover, if he did

know of these things in September, 1910, when they

took place, it is not perceived what bearing that would
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have on the issues in the case. The testimony does

not tend to show that defendant mailed the state-

ment to the commercial agency in January, 1910,

on which he was convicted, or indeed that he mailed

any other statement. Nor does it tend to show that

the statement so made seven months before was false,

nor that defendant knew it was false when he mailed

it. Much is made in argument as to proving de-

fendant's intent and purpose in mailing the state-

ment. Surely something may be left to the common
sense of a jury, who are not likely to be misled

as to the purpose and intent with which a business

man sends a statement of his assets and liabilities

to a commercial agency by any sworn testimony of

his that it was not for the purpose of securing the

degree of credit which the statement might reasonably

call for. When it is proved that a defendant did send

such a statement, that the statement was false, show-
ing an insolvent concern to be abundantly solvent,

and that he knew the statement to be false when
he sent it, it is a waste of time to undertake to in-

troduce other testimony to prove that he intended

10 avail of the false statement as a means to de-

fraud somebody.

''The only possible effect of testimony such as that

above set forth as to falsification of books shortly

before bankruptcy, etc., is to create an atmosphere,

to impress the jury with the belief that defendant
is a bad man. But, as we held in the Marshal case,

that cannot be done by showing that he has committed
offenses, unrelated to the subject matter of the in-

dictment, and which he was not summoned into court
to meet."

The effect of considerable evidence unrelated to this

defendant and incompetent as to him created an atmo-

sphere unfavorable and prejudicial to him. We submit

that it is in accord with justice that he be permitted the

opportunity to have his case presented without the dam-

aging mass of prejudicial matter to which he cannot be

related.
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Also in the case of Erber v. U. S., 234 Feed. 221, 148

C. C. A. 123, the trial court admitted various letters

on a statement of the district attorney that they would

be connected with one of the co-defendants, and which

showed that certain goods ordered by him were not paid

for. The letters were eventually not connected and de-

spite defendant's counsel's motion to strike the evidence,

the motion was denied. The appellate court said

:

''Nevertheless, at the urgent solicitation of the Gov-
ernment and over objection, the seven (7) letters were
admitted against Erber and exception was taken.

"We are of the opinion that the admission of these

letters was error, and, as we cannot say upon this

record that this evidence and that relating to the

Photo Play Coupon Company was not prejudicial, the

judgment is reversed."

An examination of the record will disclose a compara-

tively slight connection of this appellant with the operations

of the scheme. His name was so woven into it by infer-

ence throughout, however, by the United States attorney,

as, for example, where he was called upon to be identified

by witnesses at the outset, when they took the stand,

though his name was never brought in thereafter in their

actual testimony, that, in the easily confused volume of

testimony it became impossible for the jury to keep him

separate in their considerations.

It is respectfully submitted that justice to this appellant

requires that he be accorded the right to be judged by the

presentation as to him of the evidentiary matter competent

as to him.

Respectfully submitted,

Robert B. MacMillan,
Mark Herron,

David A. L'Esperance,

Attorneys for Appellant, Samuel H. Robinson,


